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EDITOR'S NOTES. 


eo 

Tue rate of interest in this State is 
to be 6 per cent. after July 4th next. 
This has been the rate in New Jersey 
since 1866 only, although changes were 
not infrequent before that period. An 
examination of theiaws of the Colony 
will show that in 1694 it was made 
lawful to take eight per cent. in West 
Jersey. By the act of March 15, 
1738-9 (see Allison's Laws) the rate 
for the State was made seven per cent. 
This was changed, December, 1823, to 
siz per cent., which was continued 
with no amendments or supplementary 
acts until 1852, when a special law al- 
lowed contracts between persons re- 
siding in Jersey City and Hoboken 
Township, to be made therein at seven 
per cent. In 1854 this was extended 
to the whole of Hudson and also Es- 
sex County and the city of Patterson. 
A quarter of a century ago, therefore 
there was a desirein some of the “ Five 
Counties” to have a rate of interest 
one per cent. higher than the legal 
rate in other parts of the State! In 
1857 Savings Banks were allowed the 
higher rate of interest. In 1866 the 
seven per cent. rate was made general 
and has continued so until this time. 
Whatever effect the law will have in 


9 





Counties near New York, there is no 
doubt but that 6 per cent. is the basis 
upon which business must be done 
during these stringent times, or the 
general bankruptcy threatening busi- _ 


| ness people and manufacturing inter- 


ests can hardly be averted. 


Nzgarzy our entire space is surren- 
dered this month to decisions from 
State Courts. This is done under the 
conviction that no extraneous matter 
should take the place of our State de- 
cisions, when there are such awaiting 
publication. We shall have room in 
our next for contributed articles, and 
other matters of current interest to 
the profession. Some members of 
the Bar have kindly given us hints, 
more or less valuable, concerning what . 
Tue Journat should be, and we cor- 
dially welcome their suggestions. Do 
not hesitate brethren, to write us 
concerning anything which it may 
be to our advantage to know. We 
ave happy to state tha: the general 
feeling regarding this monthly is very 
friendly and the prospects of its per- 
manent success bright. ‘We have ,in 
hand many voluntary testimonials 
which we may publish next month.’ 
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U.S. DISTRICT COURT FOR NEW JERSEY. 


Hon, JOHN T. 


NIXON, JUDGE. 


-_—— 


BANKRUPTCY—COMPOSITION 
ACT. 


In Re, Shafer & Wesselholfft, Bank- 
rupts. 
{Filed Feb. 12, 1878.) 


Query: Whether the Composition 
designed to include within the operation of 
its provisions debts created by the fraud of 
the debtor, and whether such debts are dis- 
charged by the payment of the dividend 
agreed to by other creditors and sanctioned 
by the Court ? 

Where a composition has been made in New | 
Jersey, and the bankrupts are arrestedin | 
New York for a debt created by fimud, and 
the Court there refused to allow the bank- 
rupts to plead the composition as a bar to 
plaintiff's recovery: J7Zeld, that an injrtc- 
tion should issue restraining the prosecution 
of the suit in New York. 


Act was | 


On petition by the bankrupts to re 
strain a creditor from prosecuting a 
suit against them in the Marine Court 
of New York city, to recover the amount 
of a debt provable in the bankruptcy 
proceedings. Pending the bankruptcy 
proceedings in this Court, a composi 
tion was proposed under $5103. The | 
requisite number of creditors agreed 
to accept 25 per cent., the money tobe | 
paid in certain instelments, and the | 
Court directed the assignee to re-as- | 
sign the estate to the bankrupts. Be- 
fore this latter adjudication, but after 
the petition in bankruptcy filed,Messrs. 
Waldron and Loughran commenced 
on action in the Marine Court of New | 
York city against the bank: upts, and 
obtained an order of arrest upon the 
ground of fraud in the contraction of 
the debt. The names of these plain- | 


tiffs were included in the list of credi 
tors presented by the bankrupts, and 
the petition for injunction states that 
the composition notes were tendered 
to Waldronand Loughran and refused. 
The ground for the injunction is that 


otherwise these judgment creditors 


will receive the full amount of their 
claims, in preference to other creditors 
who receive only 25 per cent. 

Mr. Hamilton Wallis of New York 
for bankrupts. 

Mr. James Clark for Waldron and 


Loughran. 
to] 


Nixon, J.: We-are thus brought 
face to face to the question, which 
seems to be an open one in this Court, 
whether debts created by the fraud or 


embezzlement of the bankrupt, or while 


acting in any fiduciary character, are 
included in and bound by the compo- 
sition, provided for in the 17th section 
of the Amendment of June 22, 1874. 
To assist in determining it, let us look 


_at the provisions of the section. 


It is provided that in all cases of 


| bankruptey, whether an adjudication 


shall have been had or not, the ecredi- 
tors may, at a meeting called under the 
direction of the Court, resolve thata 
composition proposed by the debtor 
shall be accepted in satisfaction of the 
debts due to them from the debtor if 


such resolution is passed by a majori- 
ty in number and three-fourths in val- 
ue of the creditors assembled, and shall 


be confirmed by the signatures of the 
debtor and two-thirds in number and 
one-half in value of all the creditors 
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of the debtor. The only creditors who 
are excluded from voting are those 
whose debts are fully secured, and 
they are allowed to vote and sign the 
resolution upon relinquishing their se- 
curity for the benefit of the estate, 
* * “The provisions of a composi- 
' tion accepted by such resolution in 
pursuance of this section shall be bind- 
ing on all the creditors, where names 
and addresses and the amounts of the 
debts due to whom, are shown in the 
statement of the debtor produced at 
the meeting at which the resolution 
shall have been passed, but shall not 
affect or prejudice the right of any 
other creditors.” * * 

We find no warrant here for discrim- 
ination in regard to the nature and 
character of the debtor's liabilities. 
No distinction is drawn between debts 
that are honestly and those that are 
fraudulently contracted ; between those 
which grow out of ordinary business 
relations, and tlrose of a fiduciary 
character. The phraseology of the 
section is broad enough to inelude in 
the composition all debts except those 
for which security is held. 4 ° 
What reason or foundation, then, is 
there for the impression that any class 
of debts is excepted from the opera- 
tion of the composition proceedings ? 
It arises. doubtless, from $5117 of the 
Bankrupt Act. which was in the orig- 
inal law and relates to the granting of 
a discharge in bankruptcy. Itis there 
enacted that ‘‘no debt created by the 
fraud or embezzlement of the bankrupt, 
or by his defalcation as a public officer, 
or while acting in any fiduciary charac- 
ter, shall be discharged by proceedings 
in bankruptcy: but the debt may be 
proved and the dividend thereon shall 
be a payment onaccount of such debt.” 
This, of course, refers to the matter of 
‘discharging a bankrupt from his debts 





in the bankruptcy proceedings: but no 
discharge is necessary or proper when 
the proceedings are by composition. 
[In Re Becket, 12 N. B. B. 207, cited 
and quoted from. } 

The section in regard to a composi- 
tion, which was copied substantially 
from the 126th Section of the English 
Act of 1869, was for the first time in- 
corporated into our law by the Amend- 
ment of June 22,1874. It is not so 
much an amendment of the old law as 
an addition to the methods by which 
a debtor arranges with his creditors. 
The English act authorizes the com- 
position “‘ without any proceedings in 
bankrfptcy.” Our act requires “a case 
in bankruptcy io be pending against 
the debtor,” but does not require an 
adjudication to be had. The bankrupt- 
cy proceedings stand in abeyance, sa 
to speak, while the negotiations for 
compesition are going on, and they re- 
vive or die, according to the failure or 
success of these negotiations of the 
debtor with his creditors. In con- 
struing the composition act, several 
decisions have been rendered, which 
reflect light on the question under con- 
sideration. [In re Trafton, 12 N. B. 
R. 508 ; In re Haskell, 11 N. B.R. 166; 
Ex parte Morris, 12 N. B. R. 170, quo- 
ted from. ] 

It may be added in this connection 
that the composition act provides that 
the per centage to the creditors shal] 
be paid pro rata, subject nevertheless . 
to the priorities declared in §5101 of 
the Bankrupt Act. If the Congress 
deemed it necessary, in order to pre- 
serve the priorities given in the orig- 
inal law, to enact specifically that they 
should continue, is it not a fair infer 
ence that if they had intended to ex- 
cept from the operation of the provis- 
ions of the compensation the discharge 
of the debts created under the cireum- 
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stances mentioned in $5117, they would 
have manifested their intention by a 
qualification of the sweeping clause, 


that the composition should be bind- | 


ing upon all the creditors, where 
names, addresses, and the amounts of 
the debts due to whom, were shown in 
the statement of the debtor, produted 
at the meeting of creditors? 


I am strongly under the impression, | 
therefore, that the composition act | 





| 
| 
} 
| 
} 
| 
| 
| 
| 
| 
} 
} 


was designed to inelude within the op. | 
eration of its provisions, debts created | 
by the fraud of the debtor, and that | 


such debts are discharged by the pay- 


ment of the dividend agreed to by | 
| of the bankrupts in the preliminary 


creditors and sanctioned by the Court. 
And this impression is strengthened 
by a recent decision of the Supreme 
Court of New Hampshire, in Mills v. 


Lamprey, 16 N. B. R. 205, which has | 


come to my notice since reaching this | 


oe * 


conclusion. [Quoted from. ] 


But it may be asked, why should this 


Court interfere with a suit pending ip | 


another Court? 


Why not allow the | 


bankrupts to be sned and harassed by | 


these opposing creditors, since they , 


can defend themselves against any ul- 
timate loss by pleading the composi 
tion? 
chief difficulty in the present case. The 


These inquiries bring up the 


petitioners allege that the respondents 
commenced their action after the filing 
of the petition in bankruptcy; that 
upon proof being made that the order 
had 


for the arrest of the defendants 


been vacated by the Judge of the Ma-’ 


rine Court, this Court 
plaintiffs from further 


therein: that the General Term, set 


as prayed for. 
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for arrest, the plaintiffs gave notice of 
going forward with the case; that the 
composition proceedings in the mean- 
time having been approved by the 
Court and ordered to be recorded, 
they applied to the Marine Court for 
leave.to plead the composition, which 
request was refused, and that they 
have not had and cannot obtain an op- 
portunity in that Court to try either 
the question of fraud in the creation 
of the debt, or the effect of the compo- 
sition upon the respondent's claim. 
* * JT do not regard the question of 
fraud in the creation. of the debt as an 
open one. In authorizing the arrest 
proceedings, it has been decided by a 
court of competent jurisdiction, and 
that decision cannot be impeachtd col- 
laterally in this Court. But holding 
that the composition proceedings are 
still pending; that, notwithstanding 
the fraudulent character of the debt, 
it is within the provisions of the com- 
position act, and that the tender of 
the instalments relieves the bankrupts 
from suit, I must allow the injunction 
I do it with some re- 


_luetance, but do not perceive that I 


restrained the | 
proceedings | 


can do otherwise, as long as the bank- 
rupts ure not permitted to plead the 
composition as a bar to the plaintiffs’ 
recovery. Whenever it shall be made 
to appear that the plaintiffs in the ac- 
tion have consented to the filing of 
such a plea, and the Court has allow- 
ed a trial on the issue raised by it, I 
will dissolve the injunction and will 
leave the parties to the judgment of 


| that Court, as to the effect of the plea 


ting aside the vacation of the order | 


upon the debt in controversy. 
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CHANCERY COURT OF NEW JERSEY. 


Hon. THEODORE RUNYON, CHANCELLOR. 


Hon. A. V. VAN FLEET, ViIcE-CHANCELLOR. 


RELIGIOUS BEQUEST. 


De Camp, et al. v. Dobbins, et al. 
[Feb. Term, 1878.] 


A corporation may take andadministera trust 
which is within the general scope of the 
purposes of the institution of the corpora- 
tion, or if the trust is collateral to its gen- 
eral purposes but germane to them. 

If a corporation takes land by grant or devise, 


is good as against third persons and stran- 
gers: the State alone can interfere. 


church in Newark of that exact name. 


| 2. Because the persons to execute the 
| trust are too uncertain and .the uses 


| too 


indefinite. 3. Because if: the 
North Reformed Dutch Church of 
Newark be held to be intended, that 


corporation is incapable of accept- 
ing the trust, because it is restricted 
_ to holding property above the value of 


| $2,000 a year, and such amount it held 


which by its charter it cannot hold, its title | 
' at the death of the testatrix. 


On final 


| hearing, on pleadings and proofs. 
A court of equity will uphold a trust fora rea- | 


sonable time, when necessary, in order to | 


enable the trustee to obtain the requisite | 
| chufch. 


authority to take and execute it. 


If the character of a gift can be definitely de- | 


termined, and it appears that it is charitable 


in the legal sense, the use of terms which | 


| defeat the gift. 


would if unexplained, render the gift void, 
will not defeat the donor’s purpose. 


Mrs. Eliza A. Crane, of Newark, by 
will, thus disposed of tho résidue of 
her estate : 


‘*ark, in trust that they may use the same to 
‘* promote ihe religious interests of the said 


Mr. Jacob Vanatta, for complainant. 
Mr. F. 7. Frelinghuysen for the 


A misnomer of 


THe CHANCELLOR: 


a corporation in a gift to it will not 


Smith’s Executor v. 
First Presbyterian Church, 11 C. E. G. 


| 132. Besides, it appears that in 1871 


the name of the general society of * * 
“The Reformed Dutch Church in 


, . | America” was changed to “The Re- 
‘*The residue of my estate I give and de- | ’ =e 
‘* vise to the North Reformed Church of New- | 


| that time the 


‘* church to aid the missionary, educational and | 
‘*benevolent enterprises to which said church | 


‘*is in the habit of contributing ; and I direct 
‘* my trustees and executors to pass over to the 
‘‘ officers of the said church all property, 
‘‘either real or personal, 


‘satisfying the above named bequests; and 


formed Church in America,” and after 
word “Dutch” was 
omitted from the corporate names of 
the churches constituting that society, 


| among which was the North Reformed 


remaining after | 


‘it is my will that the said church officials | 


‘shall use and dispose of the said property at 
‘such times and in such manner as they shall 
**deem expedient to promote the above named 
“interests, not holding the said property un- 
“expended or appropriated for a longer pe- 
‘riod of time than 10 or 15 years.” 

The heirs filed a bill to declare the 
residuary clause void on the following 
grounds: 1. there 


Because was 


* * 


Dutch Church of Newark. A 
corporation may obtain a name by 
usage. Alexander v. Berney, 1 Stew. 90. 


| Nor have I any doubt of the capacity 


| 
! 
| 
| 
} 
| 


no | 


of that corporation to take and hold 
the gift and execute the trust on which 
itis given. A corporation may take 
and administer a trust which is with- 
in the general scope of the purposes 
of the institution of the corporation, 
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or if the trust is collateral to its gen- 
eral purposes but germane to them, 


as if it relates to matters which will | 
| ty to take and execute it. 


promote and aid the general purposes 
of the corporation. In such case it 
may take and hold, and be compelled 
to execute the tiust if it accepts it. 
Perry on Trusts, § 43. The gift in this 
case is upon a trast witain the general 
scope of the purposes of the institu- 
tion of the corporation. By its ex- 
press terms it is to promote the re- 
ligious interests of the church, and to 
aid the missionary, educational and 
benevolent enterprises to which the 





uphold a trust for a reasonable time 
when necessary in order to enable the 
trustee to obtain the requisite authori- 
Bridges v. 
Pleasants, 4 Ired. Eq. R. 26, 30; Inglis 


| v. Trustees Sailors 8S. Har., 3 Pet. 115. 


But again, the restriction insisted 
upon does not in fact exist. It whs re- 
moved by the aet of 1872 (P. L. p. 
107,) [citing it—that a religious cor- 
poration may hold any real estate it 
deems expedient for two purposes 
named, that of a house of worship, or 


| for education or charity.] It is, how- 


ever, enough to say on this head that 


church is in the habit of contributing. | 


To spread the Gospel at home and | 
| purchase, nobody but the State can-in- 
| terfere with the holding of the proper- 


among the heathen; to promote edu- 
cation, and to contribute to the objects 


of benevolence as the word is under- | 


stood in its popular signification, are 


regarded as among the appropriate 
purposes of a Christian Church. 
[Referring to the 


limitation of | 


$2,000, the Chancellor continues:}] If | 
| delphia, 2 How. 191; Wade v. Ameri- 


such limitation did in fact exist, it 
would not incapacitate the corpora- 


tion from taking the gift, although its | 
property at the time of receiving the | 
or enforced against it collaterally or 


gift was of the full annual value of 
$2,000. 
by grant or devise in trust or otherwise, 


If a corporation takes land 


incidentally, or 


if the corporation exceed the preserib- 
ed amount, though it be by an original 


ty which it acquires, and it is a mat- 
ter of which individuals cannot avail 
themselves in any way. Ang. and 
Ames on Corporations, $151: 2 Washb. 
on R. P., 567; Attorney General v. 
Bowzer, 3 Ves. 727; Vidal v. Phila- 


ean Colored Society, 75. and M. 663. 
It is settled that a forfeiture by a cor- 


poration cannot be taken advantage of, 


otherwise than by 


| direct proceedings for the purpose. 


which by its charter it cannot hold, | 


its title is good as against third per 
sons and strangers; the State alone 
can interfere. 
Bogardus vy. Trinity Church, 4 Sandf. 
Ch. R. 633; Wade v. American Color- 
ed Society, 7 S. and M. 663. And 


Perry on Trusts, § 45; 


Ang. and Ames on Corporations, $777. 
[The objection that the trust is to 


executed by “the church officials” in- 


_ stead of the corporation, /eld not good, 


since the testatrix evidently used the 


again, if the limitation did in fact ex- | 


ist, the Legislature might remove the | 


restriction to permit the corporation 
to execute the trust, or authorize it to 
receive the gift and administer the 
trust notwithstanding the limitation. 
This court, which will not suffer a 
trust to fail for want of a trustee, will 


words as synonymous with the corpo- 
ration. | 

The question whether the trust is a 
legal charity remains to be considered. 


* * The law of this State on the 


| subject of charitable uses does not, it 


has been autboritatively declared, dif- 
fer from the common Jaw of England 


' on that head, which has grown up in a 


series of discussions founded in part 
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on the statute of charitable uses, the 
43rd of Elizabeth, Chap. 4. Norris v. 
“Thompson's Ex. 5 C. E. G. 489. The 
general principle is that courts of 
Chancery uphold and administer gifts 
where they are made to _ particular 
purposes, which are charitable within 
the letter and the spirit of the statute 
just referred to, or where they are 
made to charity generally, if there isa 
trustee with power to make them defi- 
nite. The word “charity” has ob- 
tained a signification in law, and courts 
do not uphold or administer trusts for 
particular purposes, which are not 
charitable within the meaning of the 
law, nor trusts expressed in general 
words, which do not come within the 
legal signification of the word “chari- 
ty.” 709. [The 
meaning of the word “charity” and 


Perry on Trusts ¢ 


its inclusion of religious purposes be-— 
ing clearly determined by citations 
from Domat, § 3591; Perry on Tr., § 
701; Baker v. Sutton, 1 Keen 224; 
Attorney General v. Stepney, 10 Ves. 
22: Townsend v. Carns, 3 Hare 257; 
Wilkinson v. Lindgren, L. R. 4 Chan. 
App. 570; Burr v. Smith. 7 Vermont 
241; Boyle on Charities 41; Shelford 
on Char. Uses 73, the Chancellor pro- 
ceeds: | 

It is argued, however, in this case 
that the gift in question cannot be 
maintained as a charity because the 
trust is for Lenevolent as well as for 
missionary and educational purposes : 
and it is urged that the doctrine of the 
ase of Norris v. Thompson's Ex., 4 
C. E. G. 608; S. C. qn Appeal, 5 ©. E. 
G. 489, is conclusive on this point. 
The principle on which the decision in 
it rests | 
are founded, is that where a trust is in 


that case and those on which 


such general terms that the fund may 


be applied at the discretion of «he 
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charitable according to the settled 
meaning of the term, but also to other 
indefinite purposes of benevolence or 
liberality, it is void for the reason that 
| the Court cannot direct the applica- 
tion of any part to charitable uses 
against the terms of the trust, giving 
an option to the trustees to apply it 
wholly to other purposes of a different 
kind. If the character of the gift, 
however, can be definitely determined, 
and it appears that it is charitable in 
the legal sense, the use of terms which 
would, if unexplained, render the gift 
void, will not defeat the donor's pur- 
pose. As for example, if a gift were 
to objects of “ liberality,” to be men- 
tioned in a codicil to the will, and the 
objects designated in the codicil were 
in all respects legal charities, the gift 
would be good as a charitable gift. 
Obviously the intention of the donoris 
of greatimportance in determining the 
character of such a trust. [Citing Lord 
Brougham in Attorney General v. 
Haberdasher’s Co., 1 Myl. and K. 428; 
Lord Elden in Morice vy. Bishop of 
10 Ves. 522,542,543; Sir 
John Leach in Attorney General v. 
Comber, 2 Sim. and Stu. 94; Jemmit 
v. Verril, Amb. 5 n, Dolan 


Durham, 


585 v. 
Macdermot L. R., 3 Chan. Ap. 676; 
and contra, Williams v. Kershaw, 5 Cl. 
and Fin. 111, note. The latter case 
was followed in Norris v. Thom. Ex, 
but the distinction is made that there 
the bequest was to such benevolent or 
charitable institutions as the testator’s 
widow might select, while here the 
word benevolent was undoubtedly un- 
derstood by the testatrix to signify 
‘‘charitable.” Often cases cited are: 
Everitt v. Carr, 39 Me. 333; Ev. 
Assn’s Appeal, 35 Penn. St. 316; Burr 
v. Smith, 7 Ver. 241; Earle v. Wood, 
8 Cush. 480; Dexter v. Gardner, 7 





trustees not only to purposes strictly 





Allen 243 ; Hendrickson yv. Decon, Sax. 
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577; Miller v. Rowan, 5 C. and F. 99; | the use of the water on compliance 


Hill v. Burns, 2 Wils. and Shaw 80. ] 
Decree sitstaining gift. 


INJUNCTION—WATER SUPPLY. 


Dayton v. Quigley, et al. 
[Feb. Term, 1878.] 


Where a board of water commissioners refused 
to furnish water to a dwelling, unless the 
owner would pay a bill of the tenant’s for 

furnished at another house own- 

Held, to be an un- 

and an in- 


water 

ed by another party : 

reasonable and unlawful refusal, 
junction ordered. 

The inhabitants of a city are entitled to the 
use of the water publicly furnished on com- 
pliance with reasonable regulations. 

Bill for injunction. The defendants 
are the Board of Water Commission- 
ers of Trenton. They refuse to fur- 
nish water to the complainant's prem- 
ises, a dwelling house in Trenton, oc- 
cupied by a tenant, unless he would 
pay a debt due to the city from his 
tenant for water furnished such tenant 
at another house not owned by the 
complainant; the ground of refusal 
being that by a rule of the Board 
(made under their charter, see 
Laws 1859, p. 43,) the tenant came 
within the case of those who, being in 
arrears a certain time, should have all 
attachment to the supply pipes cut off. 
On order to show cause, (by consent 
made the final hearing.) 

Mr. W.L. Dayton in pro per. 

Mr. E.. 7. Green for defendants. 


THe CHANCELLOR : 
provision for cutting off the attach- 


Obviously the 


ment has reference to the premises in 
respect of which the rent in arrear is 
due. But if the rule were applicable 
it would be manifestly unreasonable 
and oppressive. The water works be- 
long to the municipality and are for 
the benefit of the inhabitants of the 


city. The inhabitants are entitled to 





with reasonable regulations. The use 
of the water for the complainant's ten- 
ants is necessary to the full enjoyment 
by bim of his property. To refuse to 
furnish water to his tenants there un- 
less the complainant pays a debt due 
from the tenant to the city for water 
furnished to him elsewhere on premi- 
ises not belonging to the complainant, 
would obviously be to compel him to 
pay the tenant’s debt as a condition 
precedent to obtaining the water for 
his premises while occupied by the 
tenant. The commissioners are the 
agents of the city. They have, it is 
true, by virtue of the act [of 1859 udi 
supra) “ power and authority to regu 
late the supply and use of the water.” 
* * The regulations, however, must 
1 Dil. on Mun. Cor. 
$$253, 254. * And he is entitled 
to relief in this Court. High on Inj., 
$787. Injunction Ordered. 


be reasonable. 


DISSENT TO DOWER. 
Macknet v..Macknet, et al. 
[Feb. Term, 1878.] 

The widow, in dissenting from the provisions 
of the will, has the right to know the proba- 
ble consequences of her dissent, and if mis- 
led, should be placed in statu quo, unless 
that would prejudice the subsequently ac- 
quired rights of others. 


On bill for relief, praying that the 
complainant may be permitted to with- 
the Surro- 
gate’s office, and to accept the pro- 
visions of the will [the will, ete., is re- 
cited in Macknet v. Macknet, 12 C. E. 
G. 594] in lieu of her dower, mune pro 


draw her dissent filed in 


tunc, on the ground that she was mis- 
taken as to the probable amount of 
the income of the estate set apart fora 
minor child; and that she was ignorant 
of her actual rights. 
on pleadings and proofs. 


Final hearing 
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Mr. UC. 8. Titsworth and Mr.C.Par- | 


ker for complainant; Mr. J. W. Tay- 
lor for the executors. 


Tue Cuancettor: It appears that 
neither the executors nor their coun- 
sel at any time before she filed her 
dissent stated to her that she would 


forfeit by dissent-her right to the sur- | 
plus of her daughter's income, or even | 
suggested the existence of -a doubt on | 


the subject. She had a right to know 
the probable consequences of her dis- 


sent, and if she was misled on that: | 


score and discovered her error while 


as yet there was time to retract the | 
dissent, and made speedy application | 
for leave to do so, she ought to be 

placed in statu quo, unless the situa- | 
tion has so changed since her election | 


that it cannot be done without preju- 
dice to the subsequently acquired 
rights of others. Runnbold yv. Runn- 
bold, 3 Ves. 65. [Also citing from 
Wake v. Wake, 1 Ves. 338; Snelgrove 
v. Snelgrove, 4 Dessans 274. ] 


ground of relief in equity, the rule has 


R. R. Co., 1 Beas. 165; Kerr on F. & 


M. 398. The complainant's mistake, | 


i ° . . a ‘ ‘ 1 °e « 
however, was rather a mistake of fact | *Ppointed by this Court. The -con 


| tract bas been twice before the Court. 


than of law. * * Misapprehension 


of rights under a deed not arising from | 


the misconstruction of the deed, has |. E. G. 284; 8. C. 1 Stew. £00. 


been treated as a mistake of fact. | 


Denys v. Shuckburgh,4 Y.& C. 42. 


* * She was entitled, before making | 
her election, to full knowledge of the | 
value of the income of Hattie’s share | 


and a clear knowledge of the effect of 
her dissent on her right to that income, 


Roper on H.& W. 607; Clancy's Rights | 
of M. W. 249; Pusey v. Desbonvrie, | 
3 P. W. 315, 221. See also Pickering | 


i 
10 





v. Pickering, 2 Beav. 31, 56. * * 
No rights of any person have super- 
vened since the election to prevent the 
Court from granting the relief. It 
may be remarked that it is from an 
election that relief is sought in this 
case; not from a contract. ; 

Decree for relief. : 


RAILROAD CORPORATION—RE.- 
LIEF FROM CONTRACT. 


| Petition of Receivers of the N. J. & N. 


Y.R. RCo. 
{Feb. Term, 1878.] 

Where a contract between two railway com- 
panies, insolvent and in the hands of re- 
ceivers, is injurious to one of the trusts, @ 
Court of Equity will modify it if it can be 
done with due regard to the interest of the 
other trust. 

On petition and order to show cause. 

The petitioners complain that the teims 

of the contract between their Company 


and the Erie Railway Company. for 


compensation for the right to use nine 


| miles of the Erie Company's track, etc., 
Though mistake in matter of law | imposes an unreasonable burden upon 


cannot in general be admitted as a | the trust in their hands; that it was 


/made in 1874 when rents, tolls, equip- 


its exceptions. Hunt Vv. Rousmaniere’s | ments, ete., were much higher than 


Adm., 1 Peters17; Green v. M. & E. | 


now ; and they ask for a readjustment 
of the rates. Both the companies are 
insolvent and in the hands of receivers 


Elmira R. M. Co. v. E. R. Co., 11 Ce 


Mr. Alewander, of New York, for 
petitioners. 

Mr. (. Parker for respondent. 

Tue Crancettor: This Court is not 
bound to recognize the obligation 
of such a contract where it is injuri- 
ous to the trust required to furnish 
the facilities, or to that to which they 
are furnished; and it- will.of course 
modify it if in equity it ought to be 
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done in the interest of the trust to | 


which the facilities are furnished, if it 
can be done with due regard to the in- 
terest of the other trust. 
of course, will not take the property 
of one railroad company for the 
benefit of another. It will not require 
the receiver of one railroad 
to furnish facilities to the receiver of 
another in the operation of the road 


i charge of the latter to the detri- | 
ment of the trust in the hands of the | 


former ; but, if there be necessity for 
so doing, it wil] not hesitate to modify 
the terms on which the facilities are 


furnished. wholly ignoring, if need be, 


the bargain made between the two in- 
solvent companies, always taking care, 
however, that the company furnishing 
the facilities receives due compensa- 
tion therefor. 


Inquiry on merits ordered. 
GIFT TO WIFE—CREDITORS 


Cort, etal, y. Skillin, etal. 
(Feb, Term, 1878, ) 

Bill filed to subject lands held by 
the wife to the payment of 2 judgment 
against the husband. ‘The latter sold 
property belonging to himself and gave 
who 
bought and built upon the land sought 
to becharged. He wasnot indebted to 
the complainant at the time. 


partof the money to his wife, 


Mr. W. P. Wilson tor complainaut. 
Mr. 2. S. Green for defendant. 


Held, thai 
being no proof that the husband made 


‘THE CHANCELLOR: there 
the gift witha view-to hindering, de- 
jnying or defeating his existing credi- 
tours, or in anticipation of incurring in- 
debtedness, the bill should be dismiss- 
ed. Carpenter vy. 
12 C. E. G. 502. 


Carpenter's Exrs., 


The Court, | 


company | 








| the trust stock as 
| same time executing to its cashier a 








* 
LAW JOURNAL. 


TRUST FUNDS. 


Gaston, et als. v. American Exchange 
National Bank, et als. 


{[Feb, Term, 1878, } 


A Bank receiving, ws collateral to a personal 
loan, certificates of stock held by the bor- 
rower in trust, having notice that they are 
held as trust property, is guilty of gross neg- 
ligence. 

The fact that the 
after the name of the person assigning such 


word ‘‘ trustee” is written 


certificates, is sufficient notice to a bank of 

the existence of a trust. 
In such case, as between the bank and the 

cestins que trust, the loss will fall on the 
former, as it might by the exercise of rea- 
sonable care have protected itself. 

Bill for relief filed by William K. 
Gaston and wife and children against 
William G. Steele. trustee, the Ameri- 
ean Exchange National Bank, and oth- 
ers. The controversy was m regard 
to certain shares of stock whieh Mr. 
Steele held in 1868 as trustee for the 
complainants. On January 9th of that 
year Mr. Steele borrowed of the above 
named bank $12,000, delivering to it 
collateral, at the 
letter of attorney authorizing him to 
transfer the stock. The loan went to 
the individual credit of Myr. Steele in 
the bank, and it was drawn out by him 
in the ordinary course of his business. 
On final hearing on pleadings and 
proofs. 

Mr. H. M. Gaston for complainant. 


Mr. 7. N. MeCurter for defendant. 


The 


cuilty of gross negligence in the trans- 


THe CHANCELLOR : bank was 


action. It received from a trustee cer- 
tificates of stock belonging to the trust 
estate, with notice that they were trust 
property, and, therefore, that the trus- 
the 
them, in pledge for a Joan to the trus- 


tee was not beneficial owner of 


tee on his individual account. It made 
no inquiry, even of the trustee himself, 
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awe 
o 


as to his power to pledge the stock. | care have protected itself. In such 


* * Had the bank made inquiry as 


to his title and his power over the 
stock, it would have found that by the 
order by which he was appointed it 
was ordered that the certificates of the 
stock held by him in trust * °* 
should be endorsed by Mr. Steele with 
these words: ‘* This stock is not to be 
transferred without an 
Chancellor of New Jersey.” 


order of the 
It would 


have found also that the trust on which | 


he held the stock was to collect and 


pay the dividends to William K. Gas- 


ton for his life and at his death to di- | 
vide the stock among his children in 


* The fact that the 
word “trustee” was written after the 
was sufficient no- 


equal shares. 


name of Mr. Steele 
tice to the bank of the existence of a 
trust Sturtevant v. Jaques, 14 Allen 
523 ; Shaw v. Spencer, 100 Mass. 382. 
It was notice to it that Mr. Steele was 
not the beneficial owner of the stock, 
and, therefore, was not at liberty to 
dispose of it for his own benefit, or to 
pledge it as security for his own debt. 
Said the Court in Shaw v. Spencer : 
{Quoted from. | The cases in reference 
to pledges by executors are not in 
point. The distinction between sales 
of stock by executors and administra- 
tors, and such sales by trustees, is ad- 
verted to in Prall v. Tilt, 1 Stew. 479. 
A sale and the 
ordinarily in the line of their duty. 
On the other hand the common duty 


transfer by former is 


of.a trustee is not adininistration or 
sale, but custody and-management for 
his cestui quetrust. The case of Dun. 
can v. Jandon, 15 Wall 165, is exactly 


mie insolvent. 


in point. Steele is 
In this case one of the innocent par- 
ties must suffer, the bank or the cestuis 
quetrust,and itis butgjust that the 
loss should fali on 


might by the exercise of reasonable 


the former, which 





cases reasonable care isa duty. * * 


It [the bank] chose to assume that in- 
quiry was unnecessary, and to rely on 
the character of the trustee as a guar- 
antee for the lawfulness of the trans- 
action and the propriety of his conduct 
in dealing with the trust property. 
Thé loss should, as before remarked, 
in equity follow it, rather than on the 
cestuis que trust. 


Decree for complainants. 


MORTGAGE —INSURANCE POL- 
ICY. 
Doughty v. Van Horn. 
[Feb. Term, 1878. | 
Held, ‘That an insurance clause in a mort- 
gage for a blank amount will be présumed to 
stipulate for an amount of insurance necessary 


/ 


to completely secure the mortgagee, and that 


the mortgagee will have an equitable lien upon 
such insurance money before «anybody else. 


On bill for relief. 
holds a mortgage, which contains an 
insurance clause in the usual form, but 
with the amount inblank. The house 
of Van Horn, the mortgagor, situate 
on the premises mortgaged, having 
burned, it was discovered by the com- 
plainant that there had been assigned 
to him a policy of insurance upon a 
house which was torn down before the 
mortgage was given, and that he did 
not have a policy upon the “new” 
house, built upon the same premises, 
and for the erection of which much of 
the expense was ineurred which was 
intended to be seeured by the com 
plainant’s mortgage. The insurance 
money, (to which claim is made by the 
bill filed in the cause.) is $2,000. Van 
Horn is insolvent and his assignee 
claims the money by virtueof an as- 
signment. The complainant did not 
file a claim with the assignee as a cred- 
itor of Van Horn, supposing that the 
mortgage secured his debt, and it is 


The complainant. 
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now too late to do so. The premises 
mortgaged have been sold by foreclos- 
ure, and brought no more than the 
This 
mortgage, therefore, is without any se- 


amount of prior incumbrances. 


curity unless by the policy in question. 
Thé mortgage contained an insurance 
elatuse, but it wasin dlank, stipulating : 
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such an amount of insurance upon the 
buildings as would be necessary to the 
complete security of the mortgagee. 
Surely under the covenant the mort- 
gagee might, if the mortgagor had re- 


_fysed or neglected to obtain insurance 


‘That the mortgagorshould and wouldkeep | 


* the buildings erected and to be erected upon 
‘the land thereby mortgaged insured against 
fire 
‘and responsible insurance company or com- 
- dol- 


‘lars and assign the policy and certificate 


‘loss or damage by in some  sufe 


‘panies to an amount not less than 


‘thereof to the mortgzgee as collateral secur- 
‘ity for the payment of the principal and in- 
‘terest of the mortgage, and that in default 
‘thereof it should be lawful for the mortga- 


mortgage. 


‘gee to effect such insurance and the premi- | 


‘um or premiums paid for effecting the same | 
[the complainant] has an equitable 


* should be a lien onthe mortgaged premises 


‘added to the amount of the bond secured 


oe 
‘by the mortgage and payable on demand | 


‘ with interest.’ 
Mr. John Schomp for complainant. 
Mr. J. W. Davis for defendant, La- 
rue Vredenburgh, assignee. 


A 


THe CHANCELLOR : 


to such an amount, have obtained it to 
that amount for himselfand could have 
recovered the premium under the 
* * The insurance on 
the old house was of course worthless. 
If the mortgagor was under obligation 
to assign to the mortgagee the policy 
on the house which was on the premi- 
ses, then it was manifestly a fraud to 
assign to him the policy on the house 
which uad been torn down, and retain 
the policy on the new house in his pos- 
session for hisown benefit. * * He 


lien on the insurance money in ques- 
tion, and there will be a decree accord- 
ingly. ' 

Decree for eomplainant. 


| DEFICIENCY—ASSUMPTION OF 


contract for | 


insurance against fire is, asa general | 


rule, a mere personal contract between 


the former against the loss he may 


sustain. But the insured may undoubt- | 


edly, by an agreement to insure, for | 
the protection and indemnity of an- 


other person having an interest in the 
subject of the insurance, give such 
third person an equitable lien on the 


money dus apon the policy to the ex- | 


tent of such interest. In the ease be- 
fore me there was a covenant to insure 


the buildings erected and to be erect- 


MORTGAGES. 


Bull, Ex. v. Titsworth, et als. 
{Feb. Term, 1878.] 


. . . -p | A personal decree for deficiency of mort- 
the insured and insurer to indemnify | * ! 7 


gage against a grantee in a deed, who is not 

aware that it contains an assumption clause, 

(it being out of its place among the cove- 

nants) not made, in as much as a liability of 

the grantee does not exist in equity. 

On bill to foreclose. The complain. 
ant prays a personal decree for defi- 
ciency against Titsworth on an assump- 
tion by him, in a deed, to pay her 


mortgage. The proof was that when 


_he accepted the deed, Titsworth was 


el upon the land mortgaged for the | 


protection and indemnity of the mort- 
gagee. The of 


not fixed, but it is to be presumed that 


amount insurance is 


the parties intended to stipulate for 


not aware it contained the clause, It 
was not in its usual place, but among 
the covenants. When he perceived it 
he aengreinen ot the fact, and sought 
to rescind the*’contract of sale, offer 
ing to surrender the deed, ete. 
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Mr. R. EF. Chetwood, for complain- 
ant. 
Mr. J. H. Jackson for Titsworth. 


Tue Cuancettor: Under the cir- 


cumstances he [Titsworth] would be | 


entitled to relief against the assump- 
tion, were he to apply to this Court to 
reform the deed by expunging it. The 
complainant's claim to a decree for 
deficiency against him is based on his 
liability to indemnity his 
against the mortgage. Inasmuch as 


that liability does not exist in equity, | 
the complainant is not entitled te the | 


decree. Crowell v. Hos. of St. Barn., 
12 C. E. G. 650. 


‘'RAILROAD—RECEIVERS POW- 
ERS. 
Hoover, et al. v. The M. and G. L. R. 
R. Co. 
(Feb. Term, 1878.] 


A receiver of a railroad may, by the order .of | 


the Court, issue’ certificates of indebtedness 
and raise money to make repairs to the 


road, absolutely necessary to be made to | 


operate it with. safety to the travelling 

public. 

Petition of receiver for authority to 
issue certificates of indebtedness and 
raise money for necessary repairs to 
the railroad. The proof shows the 
need of repairs that the road may be 
operated safely for the travelling pub- 
lie. 

Mr. C. Parker for application. 

Mr. C. W. Hassler, of N. Y., contra. 


Tue Cuancettor: There can be no 
doubt as to the duty of the Court un- 
der the circumstances. Every con- 
sideration is in favor of making the 
repairs. The value of the trust es- 
tate depends in a very great measure 
upon them. If they are not made the 
operation of the road must neces- 
sarily cease. * * It is 


grantor | 


incumbent 


77 


| on the Court to see to it that the re- 
ceiver keeps up the property by mak- 
| ing any necessary repairs, and to that 
,end he may provide the means by 
pledge of the property if necessary. 
| Morrison v. Morrison, 7 Dely. M. and 
|G. 215; Stanton v. Ala. R. R. Co., 2 
| Woods, 506 ; Bright v. North, 2 Phill. 
216; Jerome v. Mec Carter, 94 U. S., 
| 734,738. Especially is it the duty of 
| the Court to make the repairs in this 
case, where the Legislature has im-. 
posed upon it the obligations of ope- 
rating the road for the public conve- 
-nience, [Portion of act of Feb. 11, 
1874, Rev. 196, quoted.] All the in- 
cumbrancers in this case have, in fact, 
| taken their incumbrances since the ap- 
| proval of that act. The power to 
| make repairs, however, does not de- 
pend on that circumstance, nor on 
that statute. The first mortgagees are 
| represented before me by counsel, who 
| represents also a very large propor- 
| tion in number and amount of the 
-second mortgage bondholders. The 
parties represented by him are desirous 
that the authority which the receiver 
seeks be given to him. The trustees 
of all the mortgage bond holders have 
been notified of this application, and 
they are represented before me, and 
are desirous that it be granted. The 
receiver has no funds with which to 
make the repairs. There will bean or- 
der authorizing the making of such 
repairs as are absolutely necessary, and | 
the issuing of receiver's certificates of 
indebtedness accordingly. The cer- 
tificates will be declared to be a debt 
incurred for the benefit and protection 
of the property and to be the first 
lien upon it, and on the net receipts: 
etc., to be applied to the payment 
therefor, before recourse is had to 
the property itself. 
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MINING RIGHTS. 
Silsby +: Seether. 


[Filed Dec. 29, 1877.] 


| nants would, at the option of the cor- 


| 


work a forfeiture of his 
Subsequently the Co. leased: 


poration, 


rights. 


A contract simply giving a right to the ore | to the complainant all the veins, lodes, 


from a mine, no interest or estate being 


granted, merely confers a license. 


Under such license the licensee acquires no | . ak . 
der such license the licensee acquires no | years, with similar reservations. 


right to the ore until he separates it from 
the freehold 
If a mining license be coupled with an in- 


| 


and beds of franklinite in the lands 


| deseribed in Trotter's contract for 21 


Mr. 


| Trotter had then constructed a tunnel 


terest growing out of expenditures made by | 


the licensee pursuant to its requirements, it 
is not revocable at the pleasure of the li- 


censor, 


When a license merely gives the licensee a | : . 
wmicable arrangement to mine concur- 
| . . ’ 
rently with him could be effected. On 


of the licensor, but he may take ore from | 
/ motion 


right to dig and take ore, it is not exclusive 


the same mine at the same time. and grant 
permission to others to do so, 

But an exclusive right may be conferred by 
license, and where it clearly appears even 
by implication that it was the mutual de- 
sign of the parties to make it exclusive it 
will be held to be exclusive. 

A licensee who constructs a tunnel for 
mining purposes under the authority of his 
license with his own funds, for which he is 
to be reimbursed out of the licensor’s share 
of the profits of ore mined for the joint 
benefit of the licensee and licensor, will be 
held to have an exclusive right to the use 
of the tunnel, so far as such use is necessary 
to enable him to get the ore he has a right 
to take, provided he 


gence in taking it. 
The complainant and defendant have 


conflicting claims as to the use of an 


costing $15,000, with a railroad track 
upon its bed. An 
granted in May, 1877, on bill alleging 


injunction was 


that Trotter exercised his privileges 


| kev for motion ; 


slothfully, inefficiently, ete.. and no 


to dissolve the injunction, 

heard on bill, answer and affidavits. 
Mr. R. W. Parker and Mr. C. Par- 

Mr. R. Gilchrist con- 


ra. 


Tue Vice Cuancettor: The contracts 
merely grant a right to the ore; no 


estate or interest is granted; and, 


therefore, they simply give a license, 


| but it is a lieense coupled with an in- 


terest growing out of expenditures 


| made pursuant to its requirement, and 


uses reasonable dili- | 


it eannot. therefore, be revoked at the 
pleasure of the licensor. 
The authorities are agreed that a 


license to dig and take ore is never ex 


| clusive of the licensor unless expressed 


adit or tunnel leading to a deposit of 


franklinite ore in Stirling, Sussex Co., 
which both claim the right to use. 
Both derived rights from the Franklin 
ite Steel and Zine Co., which first con- 
tracted with Mr. Trotter, the defend- 
ant, to remove 10,000 gross tons of 
carbonate of zine within 7 years, and 


by subsequent agreements afterward 


increased the amount. 


Among other | 


reservations was one to work the mine | 


concurrently with Trotter, when such | 


working would not interfere with him ; 


a failure by Trotter to keep his cove- | 


in such words as to show that that was 
Where 


the license simply gives the licensee 


the intention of the parties. 


the right to dig and take ore, the li 
censor may take ore from the same 
mine, at the same time, and also grant 
permission to others to exercise the 
same right. ‘This seems to have been 
the pervading rule upon the subject 
since the Mt. Joy case, decided during 
the reign of Queen Elizabeth, of which 
several not entirely harmonious reports 
have The 
may find them in Anderson, 307; 4 


been preserved. curious 
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Leonard 147; Co. Litt. 1646: 
bolt 17, and Moore 174. 
such license was held to be like a grant 
of common sans nombre, which neve 


excluded the grantor from enjoying | 


In | 


with his grantee. 


Williamson, 4 East 469, 


the common 
Chetham v. 
Lord 


liberty reserved of digging coals could 


Kilenborough declared: 
not give the person reserving it the 


exclusive right to them. No case ean 


be mentioned where one who has only | 
required it, to absorb the whole use of 


a liberty of digging coals in another's 
soil has an exclusive right to the coals 
so as to enable him to maintain trove 
against the dower of the estate for 
coals raised by him.” And in Grubb 
v. Bayard, 2 Wall. Jr., 81, where the 
license gave the licensee the right to 
dig and carry away all the iron ore to 
be found in certain designated lands, 
it was held there was no grant of the 
ore, but the licensee merely had the 
right to take away so much as he might 
dig. The oe 
show merely the extent of his license 


word was held to 
as to quantity: he was at liberty to 
dig ‘all the ore there was in the land, 
but he acquired no title to any until he 
His 


license conferred a right without stint 


separated it from the freehold. 


as to quantity: but, like a grant of a 
right of common saws nombre, it did 
not exclude the grantor. Views iden- 
tical in substance are expressed in 
Funk v. Haldeman, 53 Penn. 229; 
Stockbridge Iron Co. v. Hudson Tron 


Co. 107 Mass. 322. The latest state- 


ment of this doctrine by an English 


judge, that [ have been able to tind, is 


by Lord Justice Page Wood in Carr vy. | 


Benson, 3 L. R. Ch. Ap. 524. He says: 
“Tt has held the 
period that a man taking-a license 


been from earliest 
where he is under no obligation to 
work, cannot exclude his licensor from 
granting as many more licenses as he 


God- | 
In that case | 


e A | 





thinks fit, provided always that they 
are not so granted as to defeat the 
known objects of the first licensee in 
applying for his license.” Upon these 
authorities I take it to be entirely 
clear that Mr. Trotter did not acquire 
an exclusive right to the oceupancy of 
the mine. 

[The ViceChanceilor further holds, 
after a discussion of the terms of the 
contract, that Mr. Trotter was to have 
the exclusive right, if his operations 


the tunnel; but also that the licensors 
have under their resolution, the right 
to use it whenever their use would not 
actially obstruct the use of it by the 
licensee and that the right to work the 
mine must be defined to be not merely 
digging ore, but removing it from the 
mine; and proceeds: | ’ 
Mr. Trotter's right to the tunnel 
must be held paramount and exclusive 
so long as he works the mine to the 
full extent of its capacity. Any other 
view would defeat the purpose of the 
contract to the one party or the other. 
* * Anexclusive right to mine may 
be raised by implication; but it must 
be so clear and strong as to be totally 
unavoidable. Funk v. Haldeman, sw- 
pra. The complainant ocenpies the 
sume position here his lesso1s would 
were they seeking judicial aid. * * 
My conclusions are: 1. That both 
parties are entitled to the use of the 
tunnel, but the right of the complainant 
of the defend- 
2. That until the complainant is 


is subordinate to that 
ant. 
able to furnish the defendant with the 
zine ores he is entitled to under the 
contract of April 28, 1874, and until 
he gives him notice of his election to 
do so, the defendant has an exclusive 
right to the use of the.tunnel so long 
as his operations in the mine render 
the exclusive use of the tunnel neces 
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sary to him. 3. That when the com- 
plainant is able and has notified the 
defendant of his election to mine and 
furnish him the zinc ores he is entitled 
to under the contract of April 28, 
1874, he will be entitled to the 
exclusive nse of the tunnel for the 
purpose of furnishing those ores, 
and for that purpose onhy, for such 
time in each year as shall be ne- 
cessary to afford him a fair opportuni- 
ty to furnish to the defendant the 
quantity of ore deliverable in that 
year. 4. That at all times when the 
defendant's mining operations do not 
render the exclusive use of the tunnel 
necessary to him, the complainant shall 
be-permitted to use it to such extent 
as will not interfere with the defend- 
ant’s use of it. 5. That whenever the 
defendant shall suspend work tempo 
rarily, or his mining operations do not 


render the use of the tunnel necessary | 
to him, the complainant shall for such | 
period as the defendant does not need 
its use, have the entire use of the tun- | 


nel. Injunction modified. 


REFORM OF MORTGAGE. 


‘Exr’s. of Gale v. Morris. 
[Filed Dec. 10, 1877,] 


1. An equitable mortgage may arise fromnon- | That the defendant took her mort- 


title deeds, or ah unsuccessful attempt to  bage with notice of their equities. 


payment of purchase money, a deposit of 


make a valid mortgage deed. 
. A person who acquires a legal title with 





| 
| 
| 
| 
| 
| 


| gage upon the fee. 
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Bill of foreclosure, seeking also to 
reform the mortgage on which the suit 
is founded, so as to raise the estate 
conveyed by it from a life estate to a 
fee. The draughtsman in the mort- 
gage erased the word “ heirs” where- 
ever it occurred in the printed form, 
and substituted ‘successors,’ with 
the object, as his evidence shows, to 
cast the fee upon such persons as 
might thereafter succeed the complain- 
ants as the representatives of the tes- 
tator. As between the mortgagorand - 
mortgagee there is no dispute but that 
the agreement intended was a mort- 
gage of the whole fee. A second en- 
cumbrancer appears and insists that no 
decree should be made affecting her 
rights. Final bearing on bill, answer 
and proofs. 

Mr. Joseph Alward for complain. 
ants. 

Mr. Peter Bentley for defendant. 


Tue Vicr-CHanceLtor: It is clear 


| the complainants have no legal mort- 


Their right to re- 


| lief against the resisting defendant de- 
_ pends entirely, in my judgment, upon 
| their ability to establish two proposi- 
tions: Ist, That by their contract with 


the mortgagor they became mortga- 


gees in equity of the fee; and, 2nd, 


notice that the equitable title is in some 


other person than the grantor, will be de- 
creed to hold the legal title for the benefit 
of the equitable owner. 

3. A deed or mortgage may be reformed 
against a subsequent purchaser or mortgagee 


who acquires his rights with notice of the | 


| create a lien, 4 Kent's Com. 154. It 


equities of the person seeking reformation. 

. Constructive notice, flowing exclusively 
from matters of record, can never be con- 
strued to be more extensive than the facts 
stated on the record. 


An equitable mortgage will arise 
from the non payment of purchase 
money, 1 Hill on Mort. 660; and itmay 
also be created by the deposit of title 


| deeds, Griffen v. Griffen, 3 C. E. G. 


104; Brewer v. Marshall, 4 C. E. G. 
37; but a mere parol promise to make 
a mortgage for money lent will not 


has also been held that a mortgage 
may be created by an unsuccessful at- 


| tempt to have a valid mortgage deed, 
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or to appropriate specific property to 
the discharge of a particular debt. 
Story’s Eq. Jur. $1020, n, referring to 
Peckham v. Haddock, 36 Ill. 38, and 
Me Clurg v. Phillips, 49 Miss. 31; 
Lead. Cas. in Eq., 4 Am. Ed. 54.. 

The soundness of this view seems to 
have been recognized by the Court of 
Errors and Appeals in Wheeler v. 
Kirkland, 9 C. E. G. 552. Theinfirmi 
ty sought to be cured in this case was 
identical with that existing in this 
mortgage; but there being no proof 
showing that it had been agreed that the 
mortgage should embrace the fee,” the 
court declined to discuss how far an 
equitable lien might be established 
againstcreditors. But it was distinctly 
declared that an equitable mortgagee, 
who pays full consideration when his 
mortgage is given, is entitled in equity 
to be regarded as a bona fide purchaser. 
And it would seem to be entirely clear 
under the rule, so manifestly just, es- 
tablished in Phelps v. Morrison, 10 C. 
E. G. 538, that a mortgagee who loans 
his money in good faith upon a mort- 
gage utterly worthless as a deed, be- 
cause executed by a wife alone, will be 
entitled to the protection against credi 
tors granted to a bona fide purchaser 
or mortgagee, by the 15th (formerly 
the 6th) section of the statute of 
frauds. The distinguishing doctrine 
of that case is, that it puts equitable 
titles on an equality with legal titles, 
and declares that their rights shall be 
protected regardless of mere matters 
of form. Had the complainants been 
purchasers of the fee for full value 
and had the defendant subsequently 
accepted her mortgage with express 
notice of the conveyance, though with- 
out information as to the quantity of 
the estate conveyed, it is obvious, I 
think, her present contention, in that 





' demnity. 





ingly unjust as to be unworthy of ‘con: 
sideration in a court of conscience. 
The difference between the fallacy of 
her present contention and that in the 
case supposed rests rather in ‘the 
prominence with which it stands out 
in one case and not in the otherm than 
in principle. In my view, according 
to both authority and principle, the 
complainants are mortgagees in equity 
of the fee of the mortgaged premises: 

That brings us to the question, Did 
the defendant accept her mortgage 
with notice of the complainant's equi- 
ties? There-can be no doubt about 
the effect of such notice. Justice will 
not permit a person acting with full 
knowledge of the true situation, to 
hold against another a hard advantage 
he has obtained on a point of strict 
law. A deed may be reformed against, 
a subsequent purchaser or mortgagee, 


| who acquires rights with notice of the 
| infirmity sought to be cured., Rutgers 
|v. Kingsland, 3 Hal. Ch. 178; 58. C. on 


Ap., Ib. 658. Where the equitable and 
legal titles to land are held by differ- 
ent persons, a purchaser of the legal 
title, who purchases with knowledge 
of the rights of the equitable owner, 
may be required to convey to him. If 
he pays anything for it, with a notice 
that the equitable owner has already 
paid the purchase money agreed upon, 
he will be compelled to convey with- 
out reimbursement. Weller v: Rola- 
son, 2C. E.G. 13. Having expended 
his money for a thing he knew had 
been purchased and paid for by anoth- 
er he can make no just claim to in- 
Such aclaim could not.be: ' 
sanctioned without giving at least par 
tial effect to his meditated wreng. In 
order to do justice the Court will ex- 
ert its power in aid of equitable rights, 
even to the extent of enjoining the de- 


condition of affairs, would be so glar- | vises of a mortgagor from taking ad- 





§2 


vantage of a elear mistake, whereby 
less land was conveyed than the par- 
ties intended, and that, too, after it is 
impossible to correct the mistake in 
consequence of the sale of the mort- 
gaged premises under a foreclosure. 
Wald@n v. Letson, 2 McCarter, 126. 

*If merely an abstract of complain- 
ant’s mortgage was recorded the record 
would not show what estate was grant- 
ed, the statutory direciion being sim- 
ply that “the name of the mortgagor 
and mortgagee, the date of the mort- 
gage. the mortgage money, when pay- 
able and the description and bounda- 
ries of the land,” shall be en ered. Rev. 
Stat. 705, $17. And if it was recorded 
in full the record would afford notice 
of rothing beyond what its terms im- 
port. Wilson v. King, 12 ©. E. G. 
374; Farmer's Bank v. Bronsen, 4 
Mich. 361. A complete transcript of 
this mortgage on the record would 
merely have shown that it conveyed a 
life estate. If the case stood simply 
on such notice as must be imputed to 
the defendant by force of the registry 
acts, Wilson v. King would be an ad- 
jndication directly in point, and un- 
questionably fatal to the complainant's 
claim. 


It is undoubtedly true, as declared | 


in that case, that mere constructive 
notice of the existence of a mortgage 
with no notice of the estate conveyed 
by it, will not be notice that the mort- 
gage embraces a fee, when by its terms 
it conveys only a life estate. Construc- 
tive notice, flowing exclusively from 
matters of record, can never be con- 


strued to be more extensive or 


| 
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broader than the facts stated in the 
record. The rule laid down in Wilson 
v. King I understand to be this: that 
where: knowledge is imputed to a per- 
son by mere force of law, without evi- 
dence. of actual knowledge, he can 
only be held to know what the record 
shows, and not what it does not show. 
But in this case the proof shows actual 
notice as extensive and full as language 
could convey it. The defendant was 
told before the delivery of her mort- 
gage that the complainants held a 
prior mortgage for $12,000, and that 
hers would be subsequent to that. 


| This was a plain notification that the 


complainant's mortgage was under- 
stood toembrace the same quantities 
of estate that hers did—for her lien 
was to stand subsequent to that of 
the complainants—and that she took 
the pledge of this property for her 
debt subject to a prior pledge to 
the complainants for the defendant. 
She knew it was the understanding of 
all parties that her position was to be 
subordinate to that held by the com- 
plainants, and,.having taken it with 
such knowledge, equity will not allow 
her to dislodge the complainants and 
usurp their position. It is not neces- 
sarv to show the defendant knew the 
mistake—at the time she took her 
mortgage no one knew a mistake had 
been made ; it is sufficient to show she 
knew a prior mortgage had been given 
to the complainants, which, by the un- 
derstanding of 
have priority over hers. 

Decree of reformation. 


the parties, was to 
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NEW JERSEY SUPREME COURT. 


BEASLEY, Cnier Jusrice, AssociaresS—DEPUE, DALRIMPLE, 
‘ WOODHULL, VAN SYCKEL, SCUDDER, 


KNAPP, 





LEGISLATIVE COMMISSIONS— 
CONSTITUTIONAL CON- 
STRUCTION. 





The State, ex rel. Van Riper v, Par- 
: sons, etal. 
[Feb, 'Term,. 1878.] 

The word ‘‘ towns” in the Constitution of this 
State must be held to embrac® cities. 

The term ‘* general law’ does not import uni- 
versality in the subjects or operation of such 
a law. 

If aset of objects be fairly classified, a law 
embracing them will be a general law and 
constitutional. The interdicted local and 
special laws are those that rest on a false or 
deficient classification. 


The following decision upon whatis 
known as the “ Jersey City Commis 
sion Bill” explains in itself the conten- 
tions of the parties: 





Brastey, C. J.: The purpose of this 
proceeding is to test the constitution- 
ality of the act of the legislature pass- 
ed the 6th day of March, in the year , 
1877, entitled * an act concerning com- 
missioners to regulate municipal | 
affairs.” 

The law thus brought under our 
cognizance is composed of two sections, 


‘the first of which declares : 


‘That such parts of all public, special and 
‘local laws as provide for the appointment 
‘of Commissions or Commissioners by the 
‘** Senate and General Assembly of the legisla- 
** ture in joint meeting, to regulate municipal 
*‘ affairs in any city in this State, be and the 
**same are hereby repealed.” 

And the second section provides 


DIXON anpd REED. 








‘* That in all cases where ‘the above repeal- 





. 





‘+ ing sections shall operate in any city in this 
‘* State, there shall be substituted in lieu of 
‘‘each of the existing Boards of said Com- 
‘* missions or Commissioners, to exercise all 
‘*the powers heretofore conferred upon such 
‘*Commission or Commissioners, a board to 
‘‘ consist of six persons, namely: one shall be 
‘*chosen by the electors in each aldermanic 
‘* district in said city, who shall be a qualified 
‘* voter of said city.” 

The rest of this latter section con- 
sists of regulations touching the mode 
of canvassing the votes at the election 
thus authorized. designating the terms 
of office, and the salaries of the officers 
thuseto be chosen. 

Against this law. thus summarized, 
the principal exception that has been 
urged is that it is, in substance and 
effect, special and local, and, conse- 
quently, is in conflict with one of the 
recent amendments of the Consutu- 
tion of the State. The provision of 


| the primary law thus invoked is clause 


11, section VII. of article IV., and 


_ which, so far as relates to the present 


subject, is in these words. viz: ‘ The 
legislature shall not pass private, lo- 
cal or special laws in any of the follow- 


' ing enumerated cases, that is to say: 
| ing y 
/* * Regulating the internal affairs 


of towns and counties ; appointing lo- 
cal offices or commissions to regulate 
municipal affairs.” And again, subse- 
quently in the same clause, the words 
are, “The legislature shall pass no 
special acts conferring corporate pow- 
ers, but they shall pass general laws 
under which corporations may be or- 
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ganized and corporate powers of every 
nature obtained, subject, nevertheless, 
to repeal or alteration at ‘the will of 
the legislature.” 

But before proceeding to discuss the 
question thus raised by the counsel of 
the relators, it is necessary to deter- 
mine whether the clauses of the Con- 
stitution just recited have any applica- 
bility to the present case. First, it is 
argued in behalf of the defendants that 
these prohibitions of the organic law 
do not prohibit special legislation with 
respect to the cities of the State, but 
such only as regulates “the internal 
affairs of towns and counties.” The 
contention is that the word “towns” 
does not embrace “cities.” It 
founded on the false basis of looking 
only at the letter of the law and turn 
ing away from its spirit. It is true that 
if the letter of the law were absolutely 
unambiguous and definite and were 
susceptible of but a single meaning, 
the clause would have to be read in 
such sense, no matter to what futility 
it might lead. But such is not the case. 
fixed 


signification as this, for though in its 


is 


The word *“ town” has no such 
narrower sense it denotes something 
other than a city, in its broader scope 
it comprehends such a municipality. 
Mr. Tomlynin his Lav Lictionary, un- 
der the title “Town” says: “Under the 
name of a town or village, boroughs, 
and, it is said, cities are contained ; for 
every borough or city is a town; and 
Coke in I. Institutes 116, showing the 
capaciousness of the term, has this 
language: ‘And it appeareth by Lit- 
tleton, that town is the yenws and a 
borough is the species.” Bouvier's defi- 
nition of the word “city” is ‘‘a town 
incorporated by that name.” These an- 
thorities suffice to show that the term 
in question is sufficiently elastic to 
take in, when put to some of its uses, 
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the institution denoted by the term 
city. Nor is the force of this consid- 
eration countervailed by the fact that 
some of the local governments in this 
State are incorporated under the des- 
ignation of towns, and that others by 
the same means are denominated cities. 
Such unquestionably bas been the 
practice, as appears on the pages of 
our statute books, and it is that usage 
that has occasioned the ambiguity that 
is inherent in this phrase in the con- 
stitution. But this uncertainty ob- 
tains only so long as we yield our 
minds to the rigor of verbal definitions, 
for when we once emancipate ourselves 
from such bondage and look at the 
purpose of this law, all doubt is at an 
end. When we find that the adoption 
of the narrow signification of the term 
used will lead to positive absurdity, 
and that the reception of the word in 
its wider import is attended with the 
establishment of a rule of publie policy 
both wise and salutary, it is not diffi- 
cult to make choice between the alter- 
natives. The object of the constitu- 
tional regulation is manifest. It was 
to exterminate, root and branch, spe 
cial and local legislation, and to sub- 
stitute general laws in the place of it 
in every instance in which such sub- 
stitution could be effected. This is 
conspicuously apparent, for it is writ- 
ten in the general frame of the section 
and in all of its specifications. The 
evils that had been inflicted under the 
guise of laws operative only within 
certain areas have been of long stand- 
ing, and were of the most serious char- 
acter ; and I think it not too much to 
say that they constituted one of the 
principal causes that led to the project 
recently carried into effect of amend- 


| ing the Constitution of the State. .Exw 


perience had conclusively shown that 
the system itself was vicious that per 
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mitted a city or other political district 
to be governed by laws ‘applicable to 
it alone, such laws being enacted by 
persons having no particular interest 
_ in such locality, and having no constit- 
uency living within its bounds, to 


whom they .were accountable for the | 


measures to which they gave their 
sanction. That, in truth, was but one 
remove from the oppression of being 
governed by strangers. The result was 


such as might have been anticipated. | 


Laws were to be had for the asking by 
scheming persons, that were subver- 


sive of the rights of property, and | 
which tended to the most reckless ex- | 


penditure of the public moneys, so that 
the debts of some of the public bodies 
accumulated to such a degree as to 
threaten them with insolvency. Be- 
sides these grievances there were oth- 
ers, of a lesser magnitude it is true, 
but which were, nevertheless, the 
sources of much vexation and incon- 
venience. Among these minor mis- 
chiefs was the practice of amending 
and supplementing municipal charters 
with a profusion that knew no bounds, 
the consequence being that the law of 
this department was kept in a state of 
constant flux and transition so as to 
make the consolidation of it into a sys- 
tem of judicial decision an impossibil- 
ity. These and others of a similar cast 
were the mischiefs that the constitu. 
tional supplement in question was in- 
tended to eradicate, and as it is obvi- 
ous that they were mischiefs that flour- 
ished in their rankest and most luxu- 
riant form in those local governments 
in which the wealth and population 
were the greatest, it would assuredly 
be a surprising result to find that these 
were the places to which the remedy 
was not intended to apply. That it 
was the design of the framers of this 
amendatory clause and of the people 








who, by their votes, accepted them, to 
permit special legislation with all its 
enormous evils to prevail with respect 
to those opulent and well populated 
districts which bear the corporate ti- 
tle of “cities,” and to prohibit it with 
respect to those few and inconsidera- 
ble places entitled “ towns,’ is a prop- 
osition that seems to me scarcely to 
assume the guise of probability. Such 
an intention would be so absurd that 
it would border on the ridiculous, and 
would be little short of the folly of ad- 
ministering medicine, not to the pa- 
tient but to his next friend. The re- 
sult seems to be this: The acceptance 
of the word “ town” in the clause in its 
narrowest sense frustrates, in a great 
measure, the object of this provision ; 
while the acceptance of it in its broad- 
er signification will effectuate such 
purpose. Under these conditions, it 
would seem, therefore, the dictate of 
common sense to give tothe terma 


scope comprehensive of “city,” and I 
know of no rule of law that would not 


accord with such a course. 

In short, in my opinion, the clause 
in question seems to have been provi- 
ded with the intention to require that 
for the future all legislative regulation 
of the internal affairs of cities should 
be the creatures, wherever practicable, 
of general laws, framed for the pur- 
pose. * * 

This view of the effect of the first of 
the constitutional clauses above cited, 
renders it unnecessary to consider at 
the present time the scope and opera- 
tion of the second of such clanses. 
Succeeding on the first vantage ground 
thus conceded to them, the counsel of 
the relators, in their argument, assum- 
ed two positions: First, that the stat- 
ute now in question must, upon judi- 
cial inspection, be pronaqunced to be a 
special and local act, and second, this 
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first contention failing, that, in point 
of fact, this act can apply to but a sin- 
gle city, and, therefore, is on that ac- 
count a special and local enactment. 

First, then, is this statute obviously, 
and upon judicial view of its contents, 
a local or special law? In point of 
form it is manifest that this act does 
not belong to such a category. It im- 
ports generality of provision in all its 
parts. Its title is general, embracing 
all commissioners appointed by the 
legislature to regulate all municipal 
affairs ; so in its body, it repeals such 
parts of all public, special, or local laws 
as provide for the appointment of such 
commissioners; and substitutes for 
such officers others selected by the 
people. Upon the face of this law, 
therefore, the repealer is general, and 
the substitution of other agencies is 
equally so. 

But it is said that although such is 
the frame and aspect of this statute, 
still it must be regarded as local and 
special, as of necessity it can be appli- 
cable to but a few places of the State, 
inasmuch as it is well known that but 
few localities in the State bave been 
subjected to the rule of legislative 
commissions. This contention assumes 
the truth of the hypothesis that a law 
that embraces but a few localities or a 
small number of objects is not a gen- 
eral but a special or local law. But I 
think there is a mistake in this. The 
term general law does not import uni- 


versality, in the subjects or operation | 


of such a law. 


The constitutional clause in question | 
containing a population over a certain 


calls fur the enactment in this particu- 


lar field of legislation of general acts, | 


but such (so-called)4zeneral acts, are 


for the most part special and local in | 


their effect and applicability, provided 
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But these tw» latter terms do not car- 


-ry with them such a compass of mean- 


ing as this, as they stand in the clause 
of the Constitution now under consid- 
eration. If such were their scope they 
would render almost every attempt at 
useful legislation abortive. A law set- 
tling the methods by which all rail- 
roads should become incorporated 
would be special in the sense that it 
would be confined in its operation to 
but a single kind of corporations, and 
so a law would be local by this same 
test that should provide for the organ- 
ization under one system of all the mu- 
nicipal governments in the State, as 
such a law would manifestly have a 
restricted effect with respect to locali- 
ty. But who, conversant with the 
usage touching these terms, would 
venture the assertion that such stat 
utes as these wowld not be general 
laws? All legislation is based of ne- 
cessity on a classification of its sub- 
jects, and when such classification is 
fairly made, and the legislation found- 
ed upon it is appropriate to such class- 
ification, such legislation is as legiti- 
mate now as it would have been prior 
to the recent amendments to the Con- 
stitution. My theory is that, if a set 
of objects be fairly classified, a law em- 
bracing them will be a generalone and 
in all respects unobjectionable, but un- 
doubtedly, if the classification be illu- 
sive, being contrived with a view of es- 
caping the constitutional restriction, 
it can lend‘no support to the legisla. 
tion connected with it. As for exam- 
ple, a statute declaring that all cities 


number shall have a given number of 
voting places, and all cities containing 
a lesser number shal] havea prescribed 
lesser number, would be to my mind 


we put the widest possible significa- | obviously legal, because the classes of 


tion on the terms special and local. | 


persons thus distinguished from each 
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other would naturally stand upon a 
different footing with respect to the 
particular subject to which. such rela- 
ted; but if alaw based on the same 
classification should provide that the 
former of such law classes should have 
a certain system of laying out streets, 
and the latter a different system, such 
a classification would be clearly illu- 
sive, inasmuch as the law thus enacted 
would bear no affinity to the qualities 
or attributes forming the basis of 
classification. Interdicted local and 
special laws are all those that rest on 
a false or deficient classification. 

Their vice is that they do not em- 
brace all the class to which they are 
naturally related; they create prefer- 
ence and establish inequalities; they 
apply to persons, things or places, 
possessed of certain qualities or situa- 
tion, and exclude from their effect other 
persons, things or places, which are 
not dissimilar im these respects. 

The present law, therefore, is not 
objectionable on the former of the 
grounds assigned—that in its opera- 
tion it must necessarily be confined to 
certain localities, as it does not exclude 
from its sway or effect any place or 
subject belonging to the class to,which 
it relates ; it is upon its face a general 
and not a special law within the clause 
of the Constitution now under consid- 
eration. 

The second objection above noted 
to the statute in question is, that in 
point of fact, it applies to but a single 
place, that is to Jersey City, and there- 
fore, being thus local and special, it is 
invalid for the want of a notice of an 
intention to apply for its passage. 

In pressing this point in their argu- 
ment, the counsel of the relators seem- 
ed to incline to the conclusion that a 
special or local law couldin no case be 
passed,the purpose of which was to reg- 





ulate the internal affairs of any muni- 
cipality, ButI cannot agree to this 
view. According to my reading of the 
constitutional clause in question, its 
purpose was not to limit legislation, 
but to forbid only the doing by special 
thoge things that can be done by gen 
eral laws. The provision relates to 
the methods and not to the substance 
of legislation ; and the substitution of 
general laws in the stead of those that 
are special or local necessarily indi- 
cates the limits and extent of the pro- 
hibition ; for as the mandate is to do 
by general legislation that which is in- 
terdicted to special or local legislation, 
it seems unavoidably to follow that it 
is only those things that can be accom- 
plished by the former method that 
are forbidden to the latter method. 
The intent here I think is perfectly 
plain, and it was to require within this 
department all things that could be 
effected by general statutes to be ef- 
fected in that way; but there was no 
intent to abrogate the legislative pow- 
er outside of this field. 

The opposite interpretation would 
be full of impracticabilities, not to say 
absurdities. By its prevalence the pe- 
culiar imperfections inherent in the 


frame of any existing public corpora- 


tion would at once be made unaltera- 
ble and irremediable ; the boundary of 
every city, township and county would 
become insusceptible of change; and 
the constitution of.such bodies with 
respect to matters unique, and there- 
fore not to be reached by general laws, 
would be beyond the hand of improve- 
ment or modification. Indeed, the 
present ¢ase, if we assume that this 
statute applies to Jersey Uity alone, 
and is on that account to be regarded 
as special and local, and consequently 
forbidden, would stand as a conspicu- 
ous example of the evils that would 
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result ; for although, in this same con- 
stitutional provision, the ruling of 
particular places by legislative com- 
missions is denounced in the form ofa 
prohibitory clause, the success of the 
view set up would be to establish such 
a mode of government, so long as an 
organic law should retain its present 
characteristics, in the only place in 
which it is said at present to exist. 
The correct interpretation of the pas- 
sage as already denoted, keeps it clear 
of any such hurtful efficiency. 

But it is further and in the last 
place urged, that as the statute can 
_ apply to Jersey City alone, it is, at all 
events, special and local, within the ef- 
fect of that other provision of the con- 
stitution, which exacts a notice of an 
intention to make application to the 
legislature for bills of this character 
(article IV, sec. 7, cl. 9). But unfor- 
tunately it isin this information as- 
sumed, without the necessary showing 
of facts, that this law has this single- 
,ness of applicability. This pleading 
shows that the defendants are clothed 
with office by force of a popular elec- 
tion duly held in accordance with the 
legislative act, and as under such cir- 
cumstances the regularity and validity 
of such act will be strongly implied, 








As the pleadings at present stand, 
the demurrer must be sustained. 


TAXES—MORTGAGE EXEMP- 
TION. 


State, Cummings, Pros. v. Jones, Col- 
lector. 
[Feb. Term, 1878.] 


The place of taxation of mortgages is changed 
by the act of April 17, 1876, from the place 
where the mortgage is held to that in which 
the mortgaged lands are located. 

No tax is to be imposed upon a mortgage un- 
less the land owner in that jurisdiction shall 
cause the mortgage to be deducted from his 
ratables ; nor can any claim for deduction 


for a’mortgage debt be allowed by the as- 


sessor of any other municipality than that 

where the lands are situate. 

Upon a farm in the township of Inde- 
pendence, County of Warren, the pros- 
ecutor held a mortgage for $10,000. 
The owner of the farm, Scranton, lived 
in the township of Oxford in the same 
county, and in that township he claim- 
ed a deduction from the yalue of his 
ratables for the mortgage of $10,000 
which he owed on his farm in Inde- 
pendence. That deduction was allowed, 
and the assessor in Independence in- 
cluded the tax upon the mortgage of 
$10,000 held by the prosecutor. A 
certiorari brought up the tax at the 


the facts necessary to vacate it must | mStance of the mortgagee. 
be set forth ina direct and traversa- | 


ble form. This has not in this case 
been done. An allegation that the 
siatute is special and local as to Jersey 
City is not the statement of fact, but 
a naked inference as to the law. The 


} 
| 
| 


question, therefore, that was discussed, | 


and which was founded on the assump- 
tion that the present law was .opera- 
tive in but a single place, cannot be 


siderations. 


considered or disposed of upon the | 
of taxation there is no provision in 
_ which a tax assessed in one municipal- 


record as itis now presented to our 
attention. 


Substance of Opinion. 


Dixon, J.: The effect of the act of 
April 17. 1876, is to change the place 
of taxation from the city or township 
where the mortgage is held to that in 
which the mortgaged lands are loca 
ted. This appears from several con- 
In the first place there 
is the explicit command of the statute 
that the tax assessed is to be collected 
where the lands lie. And in our system 
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ity shall be certified to the collector of 
another and by him collected. Each 
assessor delivers his assessment to the 
collector of his township. Hence the 
designation of a collector who is to 
collect a tax is a designation of the as- 
sessor who is to assess it. Secondly, 
the statute provides that a mortgage 
is to be taxed where the land lies, and 
this affords a reason for the opinion 
that the assessor of no other place is 
to impose it. 

Moreover, if the assessor of the town- 
ship where the land owner resides is 
to allow the deduction and tax the 
mortgage, then the .assessment on the 
realty will remain to the full value of 
the property. Thus it will reap a dou- 
ble taxation. The counsel for the de- 
fendant seeks to evade this result by 
saying that the township where the 
lands are situate does not mean that 
the tax shall go to the town or town- 
ship, but this would lead to the con- 
clusior. that the mortgage may be 
owned in one place, the assessment 
levied in another and the tax received 
inathird. But the difficulty is solved 
by the words of the act. The tax shall 
be collected for the city or township 
where the lands lie. And no claim 
for deduction for debt due on, a mort- 
gage can be allowed by the assessor of 
any other municipality than that where 
the lands are situate. The tax impos- 
ed in this case by the assessor of Ox- 
ford is unlawful and must be set aside. 





TAXES—EXEMPTION. 


State, Montgomery, Pros. v. City of 
Trenton. 
(Feb. Term, 1878.] 
The State is not within the terms of the act 
which authorizes the deduction of debts due 
and owing resident creditors. 


On certiorari bringing up thé as- 


sessment of taxes upon the estate of. 





the prosecutor in the city of Trenton 
in the year 1876. The real and per- 
sonal property of the prosecutor was 
assessed at their full amount without 
allowance of debt. He claimed a de-— 
duction of $10,000, being the amount 
of a mortgage upon his property held 
by the Trustees of the Publie School 
Fund of the State. His claim was not 
allowed by the assessor, or commis- 
sioners of appeals. This deduction 
was claimed under Sec. 20 of Act of 
April 11, 1866. 


Substance of Opinion. 

Scupper, J.: It was contended on the 
argument that the special and local laws 
applicable to taxation existing prior to 
1875 were repealed by Par. 12 of the 
Constitutional Amendments passed in 
that year, which directed that property 
shall be assessed for taxes under gen- 
eral laws and by uniform rules. State 
v. City of Newark, 10 Vr. 380. Neither 
the act of 1866 nor the supplement of 
April 17, 1876 will aid us in determin- 
ing this question. The only point is, 
whether the deduction allowed in this 
20th section in the act of 1866 is ap- 
plicable to a debt secured by mortgage 
to the trustees of the Public School 
Fund of New Jersey. The twen- 
tieth section allowing debts to be 
deducted, is an exception to the prop- 
erty named in the 2nd section, and as 
such exception it is subject to the rule 
of a strict construction. The rule is 
thus stated: ‘‘The intention to ex- 
empt must be expressed in clear, and 
unambiguous terms. Taxation is the 
rule, exemption the exception. Ex 
emptions are to be strictly construed.” 
Coo..on Tax., 146. Only such debts 
can be deducted as are due to creditors 
residing within this State. The credi- 
tor in this case is really the State of 
New Jersey represented by the Tius- 
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tees for the Support of Public Schools. 
As such trustees they have no individual 
ownership or property in this debt se- 
cured by bond and mortgage. They 
are public agents and not private trus- 
tees. These funds are received and 
held for a special purpose and invested 
by the trustees according to the ex- 
press directions of the statute. And 
the true creditor is not the trustees 
who represent the public, for the con 
venient transaction of business, but 
the state itself, which is the representa- 
tive of the people. 

Is, then, the State within the terms 
of this aet, which authorizes the de- 
duction of debts due and owing resi- 
dent creditors? It is only by the 
strictest construction that we can say 
that the State resides within the State, 
for the word reside will not apply to 
the State in its governmental relation 
and it cannot be said to reside within 
itself. Itis evident that the construc- 
tion which the prosecutor claims was 
notin the mind of the Legislature 
when we consider the object in allow- 
ing debts exempted. It was to-take 
the tax off of one and put it on an- 
other. It is commonly held that the 
taxation of both the debtor and. the 
creditor is double taxation. Whether 
this is a correct principle of assess- 
ment is doubted, but the Legislature 
has acted upon it, in passing this act 
in allowing the deduction of debts. If 
the debtor is allowed to take from the 
valuation of his property the amount 
of his debt on the property, there was 
no purpose to release the debtor un- 
less the tax could be collected of the 
creditor. It was the manifest intent 
of the Legislature to hold the debtor 
to the tax. If it was the purpose to 
exempt the borrower of State funds 
and to withdraw from the taxable 





property of the State, there should 
have been some clear expression of 
such purpose and it should not have 
been left to doubtful interpretation. 
When money passes out of the hands 
of- the state it becomes liable to taxa- 
tion as individual property unless ex- 
pressly exempted, Neither in the 
words used in this act nor in its ob- 
ject do I find the unambiguous terms 
which are necessary to exempt property 
from taxation. 
Assessment affirmed. 


CORONER'S INQUESTS. 


State ex rel. v. ——— Errickson, 
[Feb. Term, 1878.] 

A coroner and justice of the peace have not 
concurrent and equa) authority in holding 
inquests so that the officer assuming first of- 
ficial charge has control exclusive of the 
other, 

The coroner is to be first called upon to act, 
if he can be had in due time. Only if he 
cannot be had in due time can a justice act 
in his stead. 

If x body requires almost immediate burial 
and a justice has taken charge, but, before 
be completes his labors or investigation, a 
coroner, duly apprised, appears, the latter 
may assume the control, and the justice 
will be only entitled to fees for actual ser- 
vices performed up to that time. 


On tule to show cause why a manda- 
mus should not issue to command the 
respondent, as Clerk of Ocean County, 
to tax bills of the relator, as acting 
coroner, in taking charge and burying 
six bodies, washed ashore from a 
schooner off the coast of said county, 
March 7, 1877. There being no coro- 
ner nearer than Tom’s River, the re- 
lator, as justice of the peace at Point 
Pleasant, was notified to come and 
take charge of the bodies, which he did, 
and buried them. After having made 
out the written statements required by 
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the Coroners’ Act, he presented a bill 
of costs to the respondent who refused 
to tax them, giving as a reason that in 
March he had taxed a bill of costs for 
these same services presented by John 
Cleaver, coroner. It appeared from 
the testimony of the Master of Life 
Saving Station No. 12, that he sent a 
messenger to Point Pleasant for a 
coroner, with directions if there was 
none there, to notify a justice of the 
peace. The relator having received 
this notice about 10 o'clock of March 
10, took charge of the bodies at 4 
o'clock the same day. In the mean- 
time, tae master having learned that 
there was a coroner at Tom’s River, 
had sent another messenger to notify 
him of the finding of the bodies. That 
notice was received by him about 10 
P. M. the same day, and the next 
morning he arrived at the Life Saving 
Station about 11 A. M., and found that 
the bodies had been removed to the 
residence of the relator. The Coro- 
ner went thither and at first proposed 
to take charge of them with the rela- 
tor, and afterwards divide the fees, but 
the relator refused the proposition. 
The next morning the relator came up 
and formally demanded the bodies, 
three of them having been already 
buried. About two weeks after the 
coroner had his bills taxed by the re- 
spondent, and was paid them by the 
State Treasurer. 
Substance of Opinion. 

Woopnutt, J: Unless the relator 
can show that under the circumstances 
appearing in this case, he was liable to 
view and take charge of these bodies 
and receive the fees and costs allowed 
by law to the entire exclusion of John 
Cleaver, coroner, he cannot succeed 
in this application. Whether he can 
depends upon the acts relative to coro- 





ners. Paragraph 16 provides that in 
all cases when dead bodies shall be 
thrown upon any of the shores or 
coasts of this State, the coroner or 
coroners of the county in which the 
dead bodies shall be found, shall rhake 
a written statement containing the 
name of the ship, ete. In this para- 
graph, it will be observed, no mention 
is made of a justice of the peace. The 
17th paragraph states that if it shall at 
any time happen that a coroper or 
justice of the peace cannot-be had in 
time, then and in such case only,’ it 
shall be the duty of any commissioner 
of wrecks to do all and everything in 
manner and form as required by the 
coroner to do in the premises. The 
language of this paragraph, although 
conferring no authority upon a justice 
of the peace directly, would seem to 
imply authority in those cases as by 
the preceding paragraph might be 
done by thecoroner. It is contended, 
with respect to taking fees, that the 
coroner and justice of the peace should 
have concurrent and equal authority, 
so that the officer, whether justice or 
coroner, who should do the first official 
act should assume the whole control 
in exclusion to the other. But I am 
unable to accept this as the true mean- 
ing of the act. The two paragraphs 
cited must be read and interpreted 
with paragraph 4 of the same act: . 
“That if it shall at any time hereafter 

so happen that a coroner cannot be 
had in due time, ete.” “then and in 
such case it shall be the duty of any 
justice of the peace on notice thereof 
to do all and everything and things in 
manner and form whichis required of 
a coroner in the premises.” .This para- 
graph describes the condition under 
which a justice of the peace may act 
as coroner. If a coroner cannot be 
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had in due time, then a justice of the 
peace may act; if any coroner or 
justice of the peace cannot be had, 
then a commissioner of wrecks may 
act ; and thus, conversely, if a coroner 
canbe had ih due time, a justice of 
the peace cannot act. It is essential 
to ascertain, therefore, in the first 
place, whether a coroner could have 
been had in due time in the sense of 
the statute. If the condition of the 
dead body when found is such that it 
would be manifestly improper to delay 
its burial, in such case a justice un- 
questionably would be authorized to 
act and have his costs taxed by the 
elerk. But the fact that a justice may 
be notified, and that he is engaged in a 
faithful performance of the first official 
act, neither one of these facts, or Loth 
of them together, is sufficient to give 
him authority if it plainly appears that 
a coroner could have been had in due 
time. Even if the condition of the 
body requires almost immediate burial 
and a justice of the peace has taken 
charge, the coroner may at once at his 
option assume the control. All that 
a justice would be entitled to in such 
% case would be for services before the 
coroner arrives. ‘This construction 
seems to me not only to satisfy the 
language, but to be most in harmony 
with the spirit and policy of the act, 
because most likely to secure the 
proper and decorous performance of 
the duties referred to these officers by 
removing from them all temptation to 
come into competition for the posses- 
sion of dead bodies and indecent haste 
in disposing of them. For the reasons 
above given, I think the respondent 
was justified under the circumstances 
of this case in refusing to tax the re- 
tor's costs. 

The rule to show cause must there- 
fore be discharged with costs. 





ENTRY OF SATISFACTION. 


Edwards v. Delaney. 
[Feb, Term, 1878.] 


Entry of satisfaction of a judgment by the at- 
torney upon false representations after its 
assignment will be vacated, 

On motion for rule to vacate entries 
in satisfaction of judgments. 

Substance of Opinion. 

Scupper, J.: These entries were 
made by the attorney after the judg- 
ments had been assigned, without any 
authority from the assignee, and upon 
false representations made by one of 
the defendants. The rule should be 
granted. 


ARREST. 


Murphy v. City of Newark. 
(Feb. Term, 1878.] 


Under the charter of Newark no right exists 
to bring a man into Court without summons 
or warrant. 
Murphy was peddling ice without a 

license in the streets of Newark. He 
was arrested by a policeman, and taken 
before a police justice, and gave a re- 
cognizance. The objection raised was 
that he was not served with a sum- 
mons or warrant. 

Reepv, J.: Held, that under the 
charter of the City of Newark no right 
exists to bring a man into court with- 
out a summons or warrant. 


PUBLIC PRINTING. 


Bower & Kaufman v. Hopper, et al. 
[Feb. Term, 1878.] 


Where the statute, requiring the designation 
of two papers of different political senti- 
ments, in which to publish city proceedings, 
cannot be complied with, no mandamus will 
issue to compel the designation of two pa- 
pers. 

An application for a mandamus di- 
rected to the Mayor and Common 
Council of Hoboken, to compel them 
to designate two papers to publish the 
municipal proceedings. 
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Substance of Opinion. 

Reep, J.: The statute requires the 
designation of two papers of different 
political sentiments of the papers pub- 
lished in Hoboken. But inasmuch as 
it is not possible to designate two pa- 
pers there of different political senti- 
ments, the rule can not issue. 


COSTS FOR PRINTING. 


The Northampton Live Stock Insurance 
Co. v. Stewart. 
{Feb. Term, 1878. ] 

Costs of printing allowed, although costs not 

filed according to Rule 84. 

On motion for costs of printing. 
The cause was taken to theCourt of 
Errors, and it does nof appear that the 
costs taxed were entered upon the 


record. 
Substance of Opinion. 


Drxon, J.: The right to an allow- 
ance depends upon the construction of 


Rule.84 of the Supreme Court, which | 
requires that bills of costs shall be tax- | 


| the force of the affidavit is to the effect 


ed and filed on or before the first day 
of the second term after final judgment. 
On the authority of Spencer 268, the 
costs are allowed, but the costs of 
printing to be determined upon fur- 
ther application to this Court. 


REFEREE'S REPORT. 


Beatty, et al. v, Daly. 
(Feb. Term, 1878.] 

When parties enter into a reference themselves, 
they cannot file exceptions and have a trial 
by. jury. 

On motion of reference at the Cir- 
cuit for trial by jury and exception to 
ruing of the Court. This reference 
was entered into by the parties them- 
selves. 

Scupper, J.: Held, that the parties 
are not entitled to file exceptions and 
have a trial by jury under those ex- 
ceptions. The report of the referee 








must be treated as the verdict of a 
jury. abe 
LANDLORD AND TENANT. 


Steffens v. Earl. 
[Feb Term, 1878.) 


A month’s notice is sufficient to terminate a 
thonthly tenancy, and it may be on the day 
or evening corresponding withthe date of 
renting. 

Writ of certiorari bringing up the 
proceedings in a District Court to 
eject Steffens as tenant. [The full case - 
as the facts were presented below, with 
the decision of the District Judge, 
was reported in the February number 
of Tue Journa, page 53. ] 

Substance of Opinion. 

Reep, J.: The Court hold that, in 
regard to the first objection, that the 
affidavit does not set out .facts, but 
merely conclusions of law, it is not 
well taken. The affidavit is sufficient. 
The second objection raised to the af- 
fidavit was that it did not disclose the 
period of the tenancy. The Court think 


that there was a monthly tenancy, and 
that a month’s notice was sufficient to 
terminate the tenancy. The next 
ground of objection was, that inasmuch 
ws the affidavit sets out that the ten 
ancy commenced on the first day of 
the month, it closed on the night of 
the last day of the month. The Court 
hold that where a tenancy commences 
with the letting in the terms “on or 
from the day,” or “on the date” or 
‘“‘on the day of the date,” then a notice 
on the day or evening corresponding 
with the date of renting is sufficient 
notice. It was also objected that the 
contract for renting was made on Sun- 
day. That appears in the finding of 
the Court. The Court also find that 
the contract was ratified. We think 
that the finding of the Court below 
should be affirmed. 





’ THE NEW JERSEY LAW JOURNAL. 


CASES BEFORE THE INFERIOR COURTS. 


SEDUCTION. 


Mercer County Genera Sessions— 
BucHANAN, JUSTICE. 


The State v. M. T. Relley. 


On indictment for seduction. For 
the State, Mr. M. Beasley, Jr. For the 
defendant, Mr. M. D. Naar, and Mr. 
W. D. Foilt. 


Bucuanay, J., charged the jury: This 
indictment is founded upon the 2nd 
section of the act of March 30, 1876. 
To convict the defendant under this 
indictment the following facts must be 
proved to you beyond a reasonable 
doubt : 

1. That the defendant bad sexual 
intercourse with the prosecutrix, on 
or about the time laid in the indict- 
ment. 2. That the prosecutrix there- 
by became pregnant. 3. That at that 
time, and previous thereto the prose- 
cutrix was an unmarried female of 
good repute for chastity. 4. That such 
sexual intercourse was had under prom- 
ise of marriage. 5. That at the time 
of such sexual] intercourse she wgs un- 
der the age of twenty one years. 6.That 
at that time the defendant was over 
the age of eighteen years, and was un- 
married. And of these points, those 
which are established by the testimony 


of the female must be established, not | 


only by her testimony, but by evidence 
corroborative of that testimcny, to the 
extent required in case of an indict- 
ment for perjury. 

Let us arrange these points clearly 
in our minds and group around them 
the evidence given for the State, and 





for the defense. [Here the Court read 
some of the testimony and commented 
on it. ] 

Originally, all men are unmarried, 
and cease to be single when they be- 
come married. To prove that a man 
is a single man, is to prove that he has 
not been married. That is a negative 
fact, and the proof offered by the State 
is sufficient if believed. From the ne- 
cessity of the case, only general proof 
can be given of negative facts. No 
one Gan swear positively that another 
isa single man, unless he has been 
with that man constantly, or nearly so, 
since he arrived at a marriageableage. 
The law, therefore, requires only gen- 
eral testimony to establish such facts. 
It leaves the door wide open, however, 
for the defendant to overcome this tes- 
timony by positive proof to the con- 
trary. In this case the defendant 
makes no pretence that he is married, 
or that he was married at the time of 
the alleged offence. | Other points are 
then compared with the evidence. } 

Coming to the next point, that of 
chastity and good repute for chastity, 
it becomes the duty of the Court to 
say to you, that this is a most import- 
tant point in the case, and merits close 
and extremely careful consideration at 
your hands. Our statute differs very 
materially from the statute of New 
York, and from the statutes of other 
States. The statute of New York speaks 
of previous good character, and the 
courts there have held that this means 
“actual personal virtue’—not what 
the woman is reputed to be, but 
what she actually is. Our statute uses 
the word “repute.” Iam not certain 
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but that under our statute proof of 
good reputation is alone sufficient un- 
til disproved, but for the purposes of 
this case, and to avoid any possible 
misconstruction of this statute against 
the defendant, my charge to you is 
that the woman at the time of the al- 
leged offerice must not only have been 
of good reputation for chastity, but 
have also been possessed of actual per- 
sonal virtue—in fact, chaste. You will, 
inquire, then, was this woman actually 
chaste, until the defendant had sexual 
intercourse with her, if he had such in- 
tercourse? If she was not, the de- 
fendant must be acquitted: 

But the prosecutrix must not only 
have been, in fact, chaste, but also of 
good repute for chastity. The State 
has proved by the testimony of her 
neighbors and friends—those who have 
known her for years, and who have 
lived inthe same neighborhood, that 
they never heard a word against her 
reputation for chastity. That is suffi- 
cient in law, unless overcome. Coun- 
sel for the defense insist that the State 


must go further, and show that her 
reputation for chastity had been talk- 
ed about among those who knew her, 
and that it had been said among her 
neighbors that she was chaste. To the 
correctness of that proposition the 
Court can not assent. Apply that rule 
and rarely could you prove the good 
| repute for chastity of the purest wo- 
man on earth. It seems to me to be 
simply common sense to say that that 
woman's reputation for chastity is the 
best, whose character in this respect 
| has never been bronght into question - 
by those who best know her, and 
among whom she has spent her life. 
* * Tf there are among those who 
know her, or in the minds of the pub 
lic generally, any substantial impair- 
ment of her reputation for chastity, 
courts and juries in administering the 
law under this statute must take no- 
tice of it when proved, and give it its 
due effect. 
[The other points of the charge fur- 
nishing no special matters of interest 
to the profession, are omitted. Ep. 








OUR MISCELLANY. 


PERSONALITIES. 


Belmont Perry, Esq., has opened an office 
in Woodbury. 

Two lawyers were recently sworn in as 
County Surrogates: John M. Knapp, Esq., 
of Ridgewood, for Bergen County, and Wil- 


liam H. Long, of Somerville, for Somerset | 


County. 

Newton 8. Kitchell, Esq., has removed his 
law office from Boonton to Morristown. 

H. C. Pitney, Esq., of Morristown, has 
gone to Havana, Cuba, for his health. 

Judge George S. Woodhull has been elected 
Vice President of the Camden Bible So- 
ciety. « 


| M.L. Trimmer, Esq., of Flemington, has 
| removed to Jersey City to continue the prac- 
| tise of law. ; 

Bennington F. Randolph, Esq., was ap- 
pointed a Trustee of the State Normal School 
by the Governor on the 19th. 

The following counsellors and attorneys 
were sworn in at the February term of the 
Supreme Court: 

Counsellors—Benjamin C. Potts, John W. 
Beekman, William C. Dayton, George Ber- 


dine, Williard P. Voorhees, William K. Leicht, 


George H. Coffey, John H. McCracken, Au- 
gustus A. Rich, George E. P. Howard, 8. 


| Howell Jones, 





96 THE NEW JERSEY LAW JOURNAL 


Attorneys—John B. Conover, George Put- 
nam Smith, Henry P. Bruere of Princeton, 
Wallace M. Scudder of Trentoh, William V. 
Clark, Edward P. Clark, John F. Cahill, 
Fred’k C. Marsh, Thomas B. Baxter, Charles 
C. McBride, Geo. M. Hurrison, Munson Force, 
Isaac Wortendyke, Frank Pulver, Bayard 
Stockton, Edward H. Leggett, Preston Ste- 
venson, John Mills, Jr. 

A. Q. Garretson, Esq., was recently con- 
firmed as Law Judge of Hudson County, and 
Alex. T. McGill, Esq., as Prosecutor of the 
Pleas. 

Francis Child, Esq., is the Law Judge of 
Morris County, under the new act creating 
that officer in that county. ; 

Ex-Gov. Bedle is practising law in Jersey 
City, and is already engaged for many impor- 
tant cases before the Supreme Court, and Er- 
rors and Appeals. 


MISCELLANY. 

The following decisions upon matters of 
practice have recently been made by the Vice- 
Chancellor : 

Service of process on the United States. In 
a foreclosure suit, where it was necessary to 
make the Federal government a party because 
it had recovered a judgment of redemption, 
the Vice-Chancellor directed the process 
against the government to be served upon the 
United States District-Attorney. He said 
this course was analogous to the English prac- 
tice, process there being served upon the At- 
torney General when the crown is a party, and 
service upon the law offices of the ygovern- 
ment in a like cause had been held sufficient 
in this country, Elloitt v. Van Voorst, 3 Wall 
Jr. 301. 

In Johnson v. Cory, H. C. Pitney, Esq., 
applied for an order requiring a witness, who 
had failed to appear in obedience to a sub- 
poena, to show cause why he should not be 
punished for contempt. It was stated the wit- 
ness had been served one day before the 
time fixed for his apppearance at court. 
The Vice-Chancellor said he would grant 
the order, but if it appeared the witness 
was necessarily absent attending to his busi- 
ness, the order would be discharged, for he 
thought the notice was much too short. espe- 
cially to a business man. Under ordinary cir- 
cumstances, the witness shonld have sufficient 
notice to enable him to arrange his business so 





that he can obey the subpoena without loss or 
serious inconvenience. 





LATEST PUBLICATIONS 

Wuarrqn’s Legal Maxims, By Fred W. Whar- 
ton, New York: Baker, Voorhis & Co. 

Stickies’ New York Court of Appeals Reports. 
Vol. 22. New York: Banks & Bros. 

Coxr’s N. J. Reports. Reprint—#2.00. Phila- 
delphia: T. & J. W. Johnson & Co. 

Sayter’s American Form Book. J. R. Say- 
ler. Cincinnati: R. Clarke & Co. 

Woop on Fire Insurance. H. G. Wood, New 
York: Banks & Brothers. 

Stewart's Digest. A Digest of the Decisions 
of the Courts of Law and Equity of the 
State of New Jersey, from 1790 to 1876. 
By Jounn H. Stewart, Counsellor at Law. 
2 vols. Price, bound, $15.00. 

The completion of this work will be hailed 
with delight by every practitioner in the State 
and by those lawyers in adjoining States who 
desire a speedy reference book to the adjudica- 
tions of our courts. It has progressed more 
slowly than was promised, but we have not 
yet heard of any fault as to the completeness 
and thoroughness of the work. It was a 
great task to undertake, requiring infinite pa- 
tience and pains, and a careful analysis of the 
decisions of all our State Reports. We be- 
lieve Mr. Stewart examined every case digest- 
ed to see that the syllabuses in the indices 
were not misleading ; and we notice that in 
his table of errata only typographical and 
other minor errors of little consequence are 
recorded. 

Mr. Stewart isa resident of Trenton, pe- 
culiarly qualified for the task of digesting de- 
cisions, by reason (it is said) of a habit he has 
had for years of keeping a digest of his own, 
apace with current reports, and because he 
possesses a natural talent and taste in that di- 
rection. He is now the Chancery Reporter of 
the State. 

So far as we have examined, or had occa- 
sion to use this Diexest, it appcars to be as 
full and perfect as that of any other in the 
Union. The plan is easily grasped, and a 
lawyer can readily find the treasure he .seeks. 
The ‘‘ Table of Cases” and ‘‘ Cases Criticised ” 
are invaluable adjuncts to the book and were 
greatly needed. The work contains 1322 
pages. Received from Geo. B. Adams, Law 
Bookseller, 233 Market st., Phila. 





